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1. What is constructive dismissal?

2. Examples of constructive dismissal

3. Examples of conduct that does not amount to constructive 
dismissal

4. What must an employee do when they have been constructively 
dismissed?

5. Remedies for constructive dismissal

6. The employee’s duty to mitigate

7. How can an employer reduce liability?

8. Practical considerations

Agenda: Constructive Dismissal
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•Constructive dismissal arises out of the following two 
scenarios:

1) The employer breaches an express or implied 
fundamental term of the employment contract.

2) The employer’s conduct generally shows that it 
intended not to be bound by the employment contract. 

Constructive Dismissal
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•There are two distinct steps in this analysis:

1) Has a breach occurred? Identification of the 
express or implied fundamental contractual 
term that has been breached. This must be a 
unilateral change. 

2) If so, did the breach substantially alter an 
essential term of the contract? 

Scenario #1: Breach of a Fundamental 
Term
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•May arise where no specific fundamental term has been 
breached but the employer's treatment of the employee 
makes continued employment intolerable.

•Most commonly found in situations involving harassment 
or demeaning work conditions. 

•The employer’s intentions have no bearing on whether 

constructive dismissal is found. 

Scenario #2: General Intention Not to 
be Bound



7

•The following actions may amount to constructive dismissal:
•Wage reduction or reduction in benefit entitlements; 
•Unpaid bonuses;
•Hours of work reduction; 
•Change in position;
•Change in scope of duties; 
•Change in location of work (geographic);
•Temporary lay off; 
•Harassment;
•Changes to a workplace policy or procedure that significantly 
impacts the employee’s employment; 
•Toxic work environment; and
•Discrimination.

Examples of Constructive Dismissal
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•The following actions likely do not amount to constructive 
dismissal (fact dependent):

•Minor changes to an employee’s job duties (i.e. the 
requirement to wear personal protective equipment);

•Movement to another department (if the position, pay, 
scope of duties, and hours of work remain the same);

•Changes to workplace policies that do not significantly 
alter an employee’s employment;

•Amending terms of employment if notice is provided;

Examples of Changes that are not 
Constructive Dismissal
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•When constructive dismissal arises, the employee must:

1) Treat the change as a repudiation of the employment 
contract.

2) Respond and object to the unilateral change 
promptly or risk condoning or accepting the change.

3) Either resign or continue working under protest in 
mitigation of their damages. 

•The employee has the burden of establishing that they 
have been constructively dismissed

What Must an Employee Do?
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•Reasonable notice of termination is owed to the employee 
in both express terminations without cause and 
constructive dismissal scenarios (absent contractual terms 
to the contrary)

•The employee is entitled to damages. 
•Damages are generally calculated from the date of the employer’s 

breach of a fundamental term of the employment contract not the 
date of the employee’s resignation.

Remedies for Constructive Dismissal
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•The employee has a duty to mitigate their damages in a 
claim for constructive dismissal.

•This may require the employee to remain at the workplace 
and work under the new terms of the employment 
contract, while seeking alternative employment instead of 
resigning. 

•Failure to mitigate will result in a reduced damages award.

The Employee’s Duty to Mitigate
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•Give the employee advance reasonable notice that the 
fundamental terms of the employment contract will change 
and that failure to accept the change will result in 
termination at the end of the reasonable notice period.

•Send a letter to the employee advising of the changes 
and coupled with an offer of new or re-employment on 
the changed terms.

•Keep the offer open during the reasonable notice 
period. 

How Can an Employer Reduce 
Liability?
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•If notice cannot be provided, consider providing the 
employee something of value in exchange for the 
changes, such as additional vacation time, stock options 
or a paid bonus upon returning to normal operations.

•Reduce the organizational changes to writing and have 
the affected employees sign off that they have read, 
understood and agree to the changes.

•Consider offering the employee new employment under a 
new employment contract.

How Can an Employer Reduce 
Liability?
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•Avoid unilateral changes to the fundamental terms of the 
employment contract.

•Consider adding terms to contracts reserving the right to 
change terms.

•Review the employee’s contract before making any 
decisions.

•If the change would likely result in constructive dismissal, 
consider ways to reduce potential liability. 

Practical Considerations
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Questions?
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